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DETAILED ACTION 

Response to Arguments 

The drawings filed June 30 th , 2008 have overcome the drawing objection. This objection has 
been withdrawn. 

The amendment to the specification, filed June 30 th , 2008, has overcome the specification 
objection. This objection has been withdrawn. 

The amendments to the claims, filed June 30 th , 2008, have overcome the objections and rejections 
under 35 U.S.C. 1 12, second paragraph, set forth in the previous Office Action. These rejections and 
objections have been withdrawn. However, the amendment has also brought up new issues, which are 
discussed below. 

The amendments filed June 30 th , 2008, have not overcome the double patenting rejection. Since 
no terminal disclaimer has been filed, this rejection has been maintained below. 
Upon further consideration, a new rejection based on art is made below. 

Drawings 

The drawings were received on June 30 th , 2008. These drawings are accepted. 

Claim Rejections - 35 USC§ 112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 

claiming the subject matter which the applicant regards as his invention. 

Claim 7 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as the invention. 

In regards to claim 7, the reflectance sensor is claimed as comprising a compensation filter, an IR 
blocking filter, a condenser, and a scattering disk, a protective tube, and a precise spacing element. 
However, "a combination thereof of these elements is then claimed. It appears applicant was trying to 
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claim that that the sensor could comprise one or a combination of these elements. However, as it is 
claimed, it is unclear and indefinite. Clarification is required. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine grounded in 
public policy (a policy reflected in the statute) so as to prevent the unjustified or improper timewise 
extension of the "right to exclude" granted by a patent and to prevent possible harassment by multiple 
assignees. A nonstatutory obviousness-type double patenting rejection is appropriate where the 
conflicting claims are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated by, or would 
have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 
(Fed. Cir. 1998); In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 
887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In 
re Vogel, Ml F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 
644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .32 1 (c) or 1 .32 1 (d) may be used 
to overcome an actual or provisional rejection based on a nonstatutoiy double patenting ground provided 
the conflicting application or patent either is shown to be commonly owned with this application, or 
claims an invention made as a result of activities undertaken within the scope of a joint research 
agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal disclaimer. 
A terminal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 

Claims 1, 3-7, and 13-14 are provisionally rejected on the ground of nonstatutory obviousness- 
type double patenting as being unpatentable over claims 29-34, and 37-40 of copending Application No. 
10/596,388 (see US Pubs 2008/0019887). Although the conflicting claims are not identical, they are not 
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patentably distinct from each other because claim 1 of the current application is broader in scope than 
claim 37 of '388 and therefore can be read from claim 37. Furthermore, although claim 1 discloses that 
the analysis cell is removable, this feature is disclosed in claim 38 of '388, and therefore, it would have 
been obvious to one of ordinary skill at the time the invention was made to include this feature into claim 
37 as it is disclosed, and further it would allow more versatility in the cleaning and types of measurements 
the sensor could perform. 

This is a provisional obviousness-type double patenting rejection because the conflicting claims 
have not in fact been patented. 

In regards to claim 1, claim 37 (dependent on claim 29) of claim '388, discloses a reflectance 
sensor, comprising an optical unit (claim 29, line 3) comprising a light source comprising a lamp (line 4), 
and a fiber-optic system comprising fibers comprising an optical waveguide (line 5) and a reference 
waveguide fiber (lines 6-7), a sample analysis unit (line 8) comprising a measuring window (line 9), and a 
removable sample analysis cell (lines 10-11 and claim 38), a system control unit (line 24) comprising a 
detector for recording measured data and an evaluation device connected thereto (lines 24-26), wherein 
the optical unit is disposed on a first side of the measuring window and the sample analysis cell is 
disposed on a second side of the measuring window opposite the first side (lines 12-15), wherein the 
analysis cell is pressed against the measuring window to form a gap between said measuring window and 
said analysis cell, wherein the gap is traversed by a sample to be measured in the form of a liquid pigment 
preparation (lines 15-21), the sample being sheared considerably as it traverses the gap (claim 37), 
wherein the optical waveguide fiber extends from the light source the measuring window and from the 
measuring window to the detector (lines 27-30), to generate a measured reflectance signal (line 30), 
further wherein the reference waveguide fiber extends directly from the light source to the detector or 
from the measuring window to the detector to produce a reference signal (lines 30-34). 

In regards to claim 3, claim 30 of '388 has a one-to-one correspondence. 
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In regards to claim 4, claim 3 1 of '388 has a one-to-one correspondence. 

In regards to claim 5, claim 32 of '388 discloses that the optical waveguide fiber can have a 
diameter of 100, 200, 400, 600 or 800 urn. 

In regards to claim 6, claim 33 of '388 discloses that a diameter of the reference waveguide fiber 
is equal to or smaller than a diameter of the optical waveguide fiber. 

In regards to claim 7, claim 34 of '388 discloses that the sensor further comprises a compensation 
filter downstream of the lamp, that linearizes a spectrum from the lamp such that a difference between a 
highest and lowest intensity of the light beam is at most a factor 4 (lines 3-7), an IR blocking filter, a 
condenser and a scattering disk arranged downstream of the lamp (lines 8-9 and 16-18), a protective tube 
comprising the optical waveguide fiber and a supporting frame that supports the optical waveguides (lines 
10-12), a precise spacing element with an incorporated scattering disk comprising the reference 
waveguide fiber, and attenuated in a defined manner (lines 13-15) or a combination thereof (line 2). 

In regards to claim 13, claim 39 of '388 has a one-to-one correspondence. 

In regards to claim 14, claim 40 of '388 has a one-to-one correspondence. 

Claim Rejections - 35 USC§ 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that form the basis 
for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1, 3-4, 7, 15 and 17 are rejected under 35 U.S.C. 102(e) as being anticipated by Martino et 
al. (US Pubs 2002/0149773), newly cited. 

In regards to claims 1 and 15, Martino discloses a reflectance sensor (figs. 1-2 and 9) comprising 
an optical unit comprising a light source comprising a lamp (26 1 46), and a fiber-optic system 
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comprising fibers comprising an optical waveguide fiber (310, 306), and a reference waveguide fiber 
(30), a sample analysis unit (fig. 3), comprising a measuring window (64) and a removable sample 
analysis cell (42 and | 55), and a system control unit comprising a detector for recording measured data 
(24 or 18); and an evaluation device connected thereto (16); wherein the optical unit is disposed on a first 
side of the measuring window (fig. 9, 3 10 and 306) and the sample analysis cell is disposed on a second 
side of the measuring window opposite the first side (fig. 3 shows the sample cell 50-52 on opposite side 
of window 64 from optical unit 76 which would correspond to fig. 9's 310 and 306), wherein the analysis 
cell is pressed against the measuring window to form a gap between the measuring window and the 
analysis cell (f 53), wherein the gap is traversed by a sample to be measured in the form of a liquid 
pigment preparation (f 2), the sample being sheared considerably as it traverses the gap (1| 16) wherein 
the optical waveguide fiber extends from the light source to the measuring window (3 1 0) and from the 
measuring window to the detector (via 306), to generate a measured reflectance signal, and further 
wherein the reference waveguide fiber (30) extends directly from the light source to the detector or from 
the measuring window to the detector to produce a reference signal flf 47). Furthermore, Martino 
discloses a method comprising forming a sample stream with a defined thickness (via 42), the sample 
consisting of the liquid pigment preparation (f 2); irradiating the sample stream with electromagnetic 
radiation emitted by the light source, the electromagnetic radiation interacting with the sample and some 
of the radiation being reflected diffusely following interaction with the sample (via 26; If 61, some light 
will inherently be reflected diffusely); receiving and measuring the diffusely reflected radiation as the 
measured reflectance signal (via 18), receiving and measuring electromagnetic radiation emitted by the 
light source with does not interact with the sample as the reference signal (| 47), the measured reflectance 
signal and the reference signal being measured simultaneously (If 71). 

In regards to claim 3, the lamp is selected from the group consisting of LEDs, gas discharge 
lamps and lamps with incandescent filaments (f 46). 
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In regards to claim 4, the lamp has an integrated shutter 48 ). 

In regards to claim 7, the sensor further comprises at least one or a combination of the following 
features: a compensation filter downstream of the lamp, which linearizes the spectrum of the lamp in such 
a way that the difference between the highest and lowest intensity of the light emitted by the lamp is a 
maximum of a factor 4; an IR blocking filter, a condenser and a scattering disk, downstream of the lamp; 
a protective tube comprising the optical waveguide fiber and a supporting frame that supports the optical 
waveguide fiber; or a precise spacing element with an incorporated scattering disk comprising the 
reference waveguide fiber, and attenuated in a defined manner fl| 46). 

In regards to claim 17, measuring of the reflectance of the liquid pigment preparation is measured 
during a process stage in the production of the liquid pigment preparation, further processing of the liquid 
pigment preparation or use of the liquid pigment preparation, wherein said process stage comprises 
quality control during the dispersion of pigmented coatings and pigment pastes, quality assessment during 
coating production, controlling a metering system during the formulation of coatings by mixing various 
liquids, automatically controlling color adjustment by means of tinting during coating production, 
matching the color of the coating in a coating system which has a metering system for colored pastes and 
monitoring subsequent color changes as a result of ageing or shear stressing (H 4). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as 
set forth in section 102 of this title, if the differences between the subject matter sought to be 
patented and the prior art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the art to which said subject 
matter pertains. Patentability shall not be negatived by the manner in which the invention was 
made. 

This application currently names joint inventors. In considering patentability of the claims under 
35 U.S.C. 103(a), the examiner presumes that the subject matter of the various claims was commonly 
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owned at the time any inventions covered therein were made absent any evidence to the contrary. 
Applicant is advised of the obligation under 37 CFR 1.56 to point out the inventor and invention dates of 
each claim that was not commonly owned at the time a later invention was made in order for the examiner 
to consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) prior art under 
35U.S.C. 103(a). 

Claims 5-6, 8-9 and 13-14 are rejected under 35 U.S.C. 103(a) as being obvious over Martino et 
al. (US Pubs 2002/0149773) in view of well known practices in the art. 

In regards to claims 5-6, Martino discloses the sensor as described above. Martino is silent to the 
size of the fibers. However, the size of the fibers is merely a design choice and it would have been 
obvious to one of ordinary skill in the art to tiy fibers of different sizes, in order to find the most cost- 
effective option while still getting the best measurements. Therefore, it would have been obvious to one 
of ordinary skill at the time the invention was made to have the optical waveguide fiber have a diameter 
of 100, 200, 400, 600 or 800 urn or have the diameter of the reference waveguide fiber equal to or 
smaller than the diameter of the optical waveguide fiber as a matter of design choice and in order to find 
the most cost-effective option while still getting the best measurements. 

In regards to claim 8, Martino discloses the sensor as described above. Martino is silent to what 
the windows are made of and the dimensions of the window. However, the Examiner takes Official 
notice that the type of material, and the dimensions of the window are merely design choices, and 
furthermore it would have been obvious to one of ordinary skill in the art to try a 1-12 mm thick and 10- 
80mm in diameter flat plane plate of glass or semi-precious stone or diamond with a reasonable 
expectation of success as the window in order to find a good measurement window for this type of 
environment. Therefore, it would have been obvious to one of ordinary skill at the time the invention was 
made to have the window of Martino be a 1-12 mm thick and 10-80mm in diameter flat plane plate of 
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glass or semi-precious stone or diamond as a matter of design choice and in order to have an appropriate 
size and strength for a window in this type of measurement system. 

In regards to claim 9, Martino discloses the sensor as described above. Martino is silent to the 
dimensions of the gap, although it is disclosed that the height of the gap is variably adjustable between 
.05 and 5mm (| 53). The Examiner takes Official Notice that the dimensions of the gap are merely a 
design choice, and furthermore, it would have been obvious to one of ordinary skill in the art to try a 
length of 2- 15mm and a width of 2 -40mm for the gap with a reasonable expectation of success in order to 
have an appropriate size gap for liquid pigmentations that would not get easily clogged with the sample. 
Therefore, it would have been obvious to one of ordinary skill at the time the invention was made to have 
the dimensions of Martino's gap have a length of 2- 1 5mm and a width of 2-40mm in order to have an 
appropriate size gap for liquid pigmentations that would not get easily clogged with the sample. 

In regards to claim 13, Martino discloses the sensor as described above. Martino is silent to the 
system control unit having detectors in the form of fiber-optic monolithic diode line sensors which permit 
a resolution of at least 15 bits. However, the detectors can be any type desired. The examiner takes 
Official notice that fiber-optic monolithic diode line sensors are well known in the art, and offer a more 
compact, and rugged sensor. Therefore, it would have been obvious to one of ordinary skill in the art to 
use a fiber-optic monolithic diode line sensor as the detector of the combined system in order to have a 
detector which is more compact and rugged. 

In regards to claim 14, Martino discloses the sensor as described above. Martino discloses that all 
the units of the reflectance sensor are accommodated in a common housing (fig. 1, 12). However, 
Martino is silent to comprising ventilation and thermostat-regulated heat dissipation. The examiner takes 
Official Notice that ventilation and thermostat-regulated heat dissipation are very well known in the art, 
and are used in housings to control the temperature within the housing in order to protect the delicate 
measurement sensor. Therefore, it would have been obvious to one of ordinary skill at the time the 
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invention was made to include in the common housing of the combined device ventilation and thermostat- 
regulated heat dissipation in order to control the temperature within the housing in order to protect the 
delicate measurement sensor. 

Allowable Subject Matter 
Claim 10 is objected to as being dependent upon a rejected base claim, but would be allowable if 
rewritten in independent form including all of the limitations of the base claim and any intervening 
claims. 

The following is a statement of reasons for the indication of allowable subject matter: 
As to claim 1 0, the prior art of record, taken alone or in combination, fails to disclose or render 
obvious a reflectance sensor wherein the sample is sheared by a pressure drop of 0.1 to 3 bar in the gap 
over a length of 1 to 15 mm from an entry point to an exit point of the sample, in combination with the 
rest of the limitations of claim 10. 

Additional Prior Art 

The prior art made of record and not relied upon is considered pertinent to applicant's disclosure. 
The prior art made of record is Steenhoek et al. (US Pubs 2002/01 3 1 043). 
Steenhoek discloses a sample analysis unit. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to KARA E. GEISEL whose telephone number is 571 272 2416. The examiner can normally 
be reached on Monday through Friday, 1 0am to 6pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Gregory J. Toatley, Jr. can be reached on 571 272 2800 ext. 77. The fax phone number for the 
organization where this application or proceeding is assigned is 571 273 8300. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished applications is available 
through Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer 
Service Representative or access to the automated information system, call 800-786-9199 (IN USA OR 
CANADA) or 571-272-1000. 

/KaraEGelsel/ 
Primary Examiner, 
Art Unit 2877 

October 16, 2008 



